
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

John Blair  Market ing, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 27 of the Tax Law
for  the  Years  1977 & 1978.

AFT'IDAVIT OF UAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, !982, he served the within not ice of Decision by
cert i f ied mai l  upon John Blair  Market ing, Inc.,  the pet i t ioner in the within
proceedinS' by enclosing a true copy thereof in a securely sealed postpaid
vtrapper addressed as fol lows:

John Blair  Market ing, Inc.
717 Fif th Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrappEr is the last known address
of the petitioner. ! ----)

Sworn to before me this
26th day of March, L982.



STATE OF NEW YORK
STATE TAX COMUISSION

fn the Matter of the Petition
o f

John Blair  Market ing, Inc.

for Redetemination of a Deficiency or a Revision
of a Deternination or a Refund of Corporation
Franchise Tax under Article 27 of the Tax Law for
the Years 1977 & 1978.

That depooent further says that the
of the petitioner herein and that the ad
Iast known address of the representative

AITIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes aod says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the nithin notice of Decision by
certified mail upon Barry N. Cooper tbe representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Barry N. Cooper
Touche,  Ross  & Co.
1633 Broadway
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

said addressee is the representative
dress set forth on said wrapper is the

of the pet i t ioner.
,/

/'/ ./ ,7
Sworn to before me this
26th day of llarch, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

l larch 26, 1982

John Blair  Market ing, Inc.
717 Fif th Ave.
New York, NY LOO22

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to reviey
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Barry N. Cooper
Touche,  Ross  & Co.
1633 Broadway
New York, NY 10019
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

JOIII{ BTAIR I'IARKETING, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporations
under Article 27 of the Tax Law for the Years
1977 and 7978.

DECISION

Peti t ioner,  John Blair  Market ing, Inc.,  717 Fif th Avenue, New York, New

York 10022, filed a petition for redetermination of a deficiency or for refund

of franchise tax on business corporations under Article 27 of the Tax Law for

the  years  1977 and 1978 (F i le  No.  30825) .

A fonnal hearing was held before Doris Steinhardt,  Hearing Off icer,  at  the

offices of the State Tax Comnission, Two World Trade Center, New York, New

York, on September 16, 1981 at 11:10 A.M. Pet i t ioner appeared by Touche Ross &

Co.  (Bar ry  N.  Cooper ,  C .P.A. ) .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,

Esq.  (Pau l  A .  le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitionerrs failure to file franchise tax reports and to pay the

taxes required to be shown thereon in a timely manner for the years at issue

was due to reasonable cause, and not wi l l fu l  neglect.

FINDINGS OF FACT

1. On November 20, 1979, pet i t ioner,  John Blair  Market ing, fnc. ("1{arket iog")

filed its franchise tax reports for the years 7977 and 1978 and renitted

therewith taxes due, plus interest and penalt ies.
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2. 0n or about January

or refund of corporation tax

as  fo l lows:

Penalty,  est imated taxes
Penalty,  late f i l ing
Penalty, late payrnent

25 ,  1980,  pe t i t ioner  f i led

paid, requesting refund of

claims for credit

penalt ies, scheduled

TOTAT
$ gF'.so

23,679 .00
5  , 278 .00

$32 ,497  .50

tr{o

a l l

1977
$ 45fso
3 ,024 .0A
1  ,377  .  00

L978
$ 3;om.oo
20,655 .  oo
3 ,901 .00

$27,642.00$4 ,855  .50

By let ter dated July 28, 1980, the Audit  Divis ion denied pet i t ioner 's

clains for refund.

3. Petitioner is the wholly-owned subsidiary of John Blair & Company

("John BIair ' r ) .  I ts pr incipal business act iv i ty is the market ing of newspaper

inserts, which are newspaper supplements consisting of advertisements and

coupons. Pet i t ioner f i rst  became involved in this l ine of business in 1974 and

1975, during which years i ts sales were approximately 3 to 4 mi l l ion dol lars.

Thereafter,  i ts sales increased dramatical ly,  f rom L3 rni l l ion dol lars in 1976

and 25 mil l ion dol lars in 1977 to 100 mil l ion dol lars in 1981.

4. Mr. Donald Hubert  jo ined John Blair  in 1975 as director of internal

audit .  In July,  L976, when pet i t ioner discharged i ts conrptrol ler,  the president

asked Mr. Hubert to reconmend candidates for the position. Mr. Hubert recomended

l/ .  ( the disclosure of W. 's name is unnecessary for purposes of this decision),

with whom he had worked pr ior to joining John Blair .

Mr. Hubert knew W. as a ttworkaholic": 'rthat was one of the very

posit ive points about [hirn] .  He would do the work of two or three people at

t i m e s .  .  .  r r .

I./. had a degree in accounting and many years of experience. His

former position was as chief accountant, where he had responsibility for, anong

other things, fil ing federal corporate returns. W. had no previous experience
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in preparing state and local returns. However,  in Mr. Hubert 's opinion, such

experience was unnecessary since federal returns hrere more complex.

The president interviewed [./. and hired him.

5. fn Augustr '1.977 Hr. Hubert  was promoted to the posit ion of v ice-president

of f inance in Market ing and became W.'s supervisor.

6. Soon thereafter,  W. began to experience problems with alcohol ism,

though he had been a recovered alcoholic and an active member in Alcoholics

Anonlmous. He was also hospitalized fox approxinately 6 months for a kidney

operat ion.

According to Mr. Hubert ,  W. was st i l l  "doing his job to a pointr ' .  But

because W.'s absenteeism became problematic and pet i t ioner 's sales were rapidly

increasing, Mr. Hubert  hired employees to assist  W.

7. Mr. Hubert  was preoccupied with the company's rapid growth, and since

corporate financial statements rdere being subnitted in a timely manner, he

not  ques t ion  W. 's  competence.

8. In November, 1979, John Blair began negotiat.ions with Prudential f,ife

Insurance Cornpany for a 10 mi l l ion-dol lar loan. As part  of  i ts due di l igence

investigation, the lender (with the parent corporationr s consent) made inquiries

regarding John Blairrs tax compliance record. The Department of Taxation and

Finance notified the lender that petitioner had neglected to file franchise tax

reports for 4 years.

9. Mr. Hubert  confronted W., who after searching pet i t ioner 's records,

admitted that f ranchise tax reports had not been f i led.

W. had prepared the federal returns each year and forwarded them to

the parent corporation, which then prepared and filed a consolidated return

encompassing pet i t ioner and other subsidiar ies. W. assumed that the state

the

d id



-4-

return was prepared by the parent in a similar manner, presr:urably fron the

information contained in pet i t ionerrs federal  return.

In fact, the policy of the parent corporation was to require each

subsidiary to prepare and submit i ts own state and local tax returns; and W.ts

predecessor had f i led var ious state and ci ty returns.

10. Mr. Hubert immediately fired W. and ordered preparation of the 4

delinquent tax returns. He flew to Albany and personally submitted the returns

with payment to the Audit Division. Mr. Hubert stated that under ordinary

circumstances, pet i t ioner would not have paid penalt ies; i t  d id so only in

order that the lender would approve the loan to John Blair.

11. Mr. Hubert stated that his review of the corporate financial statenents

had not previously disclosed the non-payment of franchise taxes, because the

tax accrual embraced taxes of aI I  types ( incone, sales, occupancy, etc.)  for

a l l  ju r i sd ic t ions .

12. John Blair  has retained the services of Touche Ross & Co. for at  least

the past 20 years. In the audit  of  the John Blair  consol idated f inancial

statements, all staLe tax liabilities are grouped and checked through an

effective rate computation; the effective state tax rates consistently fell

wi thin acceptable guidel ines. Pet i t ioner 's fai lure to pay New York franchise

taxes was not revealed due to the de_ nininis amount of such taxes in conparison

with John Blair 's total  tax l iabi l i t ies. Touche Ross also found John Blair 's

record of timely fil ing and paynent to be unusually good.

CONCI.USIONS OF LAh'

A. That paragraphs (1) through (3) of subdivis ion (1) of sect ion 1085 of

the Tax Law levy penalties for failure to file franchise tax reports and to pay
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the amounts shown or required to be shown thereon in a tinely manner, unless

"such fai lure is due to reasonable cause and not due to wi l l fu l  neglectr ' .

B. That 20 NYCRR 9-1.5, ef fect ive for taxable years commencing on or

after January 1, 7976, states that grounds for reasonable cause must be clear ly

established and may include the following:

i l (1) death or ser ious i l lness of the responsible off icer
or employee of the taxpayer, or his unavoidable absence fronr
his usual place of business;

"(2) destruct ion of the taxpayer 's place of business or
business records by f i re or other casualty;

"(3) rel iance on advice of a competent advisor such as an
attorney or accountant;

"(4) t imely prepared reports misplaced by a responsible
employee and discovered after the due date."

The above-quoted regulat ion was amended, effect ive Apri l  1,  1981, to delete the

third ground and to add the following grounds:

" inabi l i ty to obtain and assemble essent ial  information
required for the preparation of a complete return despite
reasonable efforts;

"pending petition to Tax Conrnission or formal hearing
ptoceedings involving a quest ion or issue affect ing the
computation of tax for the year of delinquency;

"any other cause for delinquency which appears to a person
of ordinary prudence and intel l igence as a reasonable cause for
delay in fil ing a return and which clearly indicates an absence
of gross negl igence or wi l l fu l  intent to disobey the taxing
statutes. Past performance should be taken into account. tr

C. That subdivis ion (c) of  sect ion 1085, which levies penalt ies for

fai lure to t imely f i le a declarat ion of est imated tax and t imely pay instal l -

ments, contains no provision for waiver of such penalt ies on account of reason-

able cause.

D. That each taxpayer has the obligation to prepare and file a t,inely

return with payment. This duty is nondelegable. Thus, numerous cases have
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held that a taxpayer's reliance on its accountant or employee will not relieve

the taxpayer of i ts responsibi l i ty.  E.g.,  Sanderl ing, Inc. v.  Comissioner,

571 F .2d  174 (3d  C i r .  1978)1  Logan Lumber  Co.  v .  Conn iss ioner ,  365 F .2d  846

(5 th Ci r .  1966) ;  t r r i l l iam H.  l tau ld in ,  60 T.C.  749 (1973) ;  3  A.L.R.2d 619.  Nor

can the taxpayer escape responsibility by reason of the illness or hospitalization

of i ts accountant or employee. Leon Faulkner,  40 T.C.M. f  (1980)1 Estate of

Abrahan T.  K le in ,  34 T.C.M. 567 (1975) .  " [The of f icers and d i rectors]  ment ion

his poor physical condition but they were well aware of that at all tines and

if he was incompetent they did not exercise ordinary business care and prudence

in fai l ing to obtain and fol low competent advice and assistance." Robinsonrs

D a i r y ,  I n c . ,  3 5  T . C .  6 0 1 ,  6 0 8  ( 1 9 6 1 ) .

E. That petitioner has failed in more than one regard to exercise ordinary

business care and prudence. It engaged the services of an accountant who had

no prior experience with state returns. ft apparently neglected to instruct

him that the fil ing of such state returns was his responsibility, and not that

of the parent corporation. And with full knowledge that state franchise tax

returos are required to be filed on an annual basis, and fuII awareoess of its

accountantts medical  and alcohol ism problems, i t  never took any steps to assure

or verify that the returns were filed on schedule.

F. That the pet i t ion of John Blair  Market ing, Inc. is hereby denied in

a l l  respec ts .

DATED: A1bany, New York

IvlAR 2 6 1982


